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SUKMARY

By its Second Petition to Enlarge Issues in this proceeding,
Triad Family Network, Inc. (Triad) seeks addition of site
availability issues against Positive Alternative Radio, Inc.
(Radio), based on "newly discovered evidence".

The Presiding Judge has previously denied addition of such
issues, from the bench at the pre-hearing conference May 11, 1993
and in a written Order released May 17, 1993. The claimed "newly
discovered evidence" was known or could have been discovered by
Triad for 15 months, and constitutes no more than a reiteration of
contentions previously urged and denied.

Owner of the original site proposed by Radio agreed to its use
and thus provided reasonable assurance thereof prior to the filing
of Radio's application. Despite reminders of such assurance, he
made no effort to deny or contradict Radio's principal or engineer
until a year later and after expiration of the B-cutoff date for
amendment. An exorbitant price was demanded for use of the
proposed site and when Radio declined to pay it, the owner
cancelled the agreement.

The Triad Second Petition to Enlarge should be denied (1) as
having already been adversely decided by the Presiding Judge, (2)
as containing no "newly discovered evidence" and (3) as contrary to
reasonable interpretation of the facts.
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Before the
FEDERAL COXHUHICATIONS COXHISSION

Washinqton, D. C. 20554

In re Applications of

TRIAD FAMILY NETWORK, INC.
Winston-Salem, North Carolina
Channel 207C3

POSITIVE ALTERNATIVE RADIO, INC.
Asheboro, North Carolina
Channel 207A

For Construction Permit for a
New Noncommercial Educational
FH station

TO: Administrative Law JUdqe
Joseph P. Gonzalez

) XH No. 93-41
)
) BPED-910227KD
)
)
)
) BPED-911119HC
)
)
)
)
)
)

OPPOSITION TO TRIAD'S SECOND PETITION TO ENLARGE ISSUES
AGAINST POSITIVE ALTERNATIVE RADIO, INC.

positive Alternative Radio, Inc. ("Radio"), by its attorneys,

opposes the SECOND PETITION TO ENLARGE ISSUES AGAINST POSITIVE

ALTERNATIVE RADIO, INC. filed herein by Triad Family Network, Inc.

("Triad") May 13, 1993. In support of its Opposition, Radio shows

as follows:

I. TRIAD'S SECOND PETITION IS PROCEDURALLY DEFECTIVE

1. By its Second Petition, Triad now seeks another bite at

the apple. In its original petition for leave to amend its

application to specify a new site, filed with the Presiding Judge

March 17, 1993, Radio set forth in some detail its justification

for leave to amend, to wit, that it had lost the site for which it
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had previously received reasonable assurance from one Edward

Swicegood, President of Randolph Broadcasting, Inc., licensee of

radio station WKXR(AM), Asheboro, North Carolina. Radio detailed

conversations and correspondence between its director, Vernon H.

Baker, and swicegood, leading to the conclusion that reasonable

assurance had been secured for use of the WKXR tower by Radio.

2. In an opposition to Radio's Petition for Leave to Amend,

Triad filed March 26, 1993, a pleading disputing Baker's statements

concerning the relationship between himself and Swicegood. Triad

argued that since the parties had not agreed upon a monthly charge

for use of the WKXR tower, there had been no meeting of the minds

and the conclusion of reasonable assurance was unjustified.

3. The Presiding Judge in his Order released May 6, 1993 (FCC

93M-222) after duly considering Radio's Petition, Triad's

Opposition and the Mass Media Bureau's Comments in Support of

Petition for Leave to Amend, granted Radio's Petition and received

its amendment. Nevertheless, Triad on May 7, some six weeks after

filing its Opposition to Radio's Petition for Leave to Amend,

sought to "supplement" its Opposition with a rehash of the material

previously filed, and included a "sworn statement"· of Edward

Swicegood, president of the licensee of WKXR, where Radio proposed

to mount its antenna. The swicegood statement was described as "

Triad repeatedly refers to statements attached to its
pleadings as "sworn statements" when they are in fact not sworn to
at all, but statements under penalty of perjury.
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.which Radio has only recently received" (Supplement to

Opposition. p. 5).

4. Commission rules make no provision for pleadings such as

Triad's Supplement; accordingly it should have been stricken,

however, the Presiding Judge at the Pre-hearing Conference May 11,

1993 granted Radio's Petition for Leave to Amend and simultaneously

denied Triad's Opposition (and Supplement):

Judge Gonzales: Well, I just didn't really feel that it
[the Supplement] raised any argument, which, which swayed
me to, to revisit the matter again... (p. 11).

His written Order released May 17, 1993 (FCC 93M-267) affirmed the

bench rUling:

1. The Request to Supplement opposition to Petition for
Leave to Amend, filed by Triad Family Network, Inc. on
May 7, 1993 was denied on the basis that an Order had
been issued on May 4, 1993 granting the Petition in
question, and the Presiding Judge saw no reason to
revisit the matter. (p. 1)

5. That Order settled or should have settled the matter of

Radio's amendment.

6. Now, however, Triad seeks to have the Presiding JUdge

revisit yet again the matter he previously ruled on from the bench,

and affirmed in written Order.

7. Triad attempts now to retry its prior contentions, which

were denied by the Presiding Judge when he accepted Radio's

amendment. Triad claims "The [second] Petition is being filed

within fifteen (15) days from the date when the facts relied upon

were discovered by Triad" but such a statement is at best frivolous

and at worst false. When Radio filed its initial application
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November 19, 1991, it specified use of Swicegood's tower. Thus its

plans were public information and readily available to Triad. Long

before designation for hearing, Triad filed August 11, 1992 a

Petition to Deny Radio's application on technical grounds. 2 A

statement from Swicegood could well have been attached at that

time, denying "reasonable assurance" on the part of Radio, but

significantly in light of subsequent contentions by Triad, it was

not. When Radio filed its Petition for Leave to Amend March 17,

1993, it recited the difficulties with Swicegood and his change of

mind and indeed included with that Petition, a purported agreement

between Swicegood and Baker. If Triad were going to contest the

bona fides of Baker's reasonable assurance, it had full knowledge

then too, that the source of its objection should be a statement

from Swicegood. Apparently Triad made no effort at that time,

also, to secure a statement from Swicegood, or even to contact him.

For Triad to wait for some eighteen months after Radio specified

its site, and some two months after the Presiding Judge denied its

first attempt to add a site availability issue and now to come up

with a claim of "newly discovered facts" is but an abuse of

commission processes. The "newly discovered facts" could have

easily been discovered months ago, with a minimum of diligence by

Triad.

2 The HQQ refused to consider this Petition, on the basis of
Revised Processing of Broadcast Applications, 72 FCC 2d 202, 212­
215 (1979).
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8. The present ploy of Triad, to await decision on its

original contentions of a lack of assurance by Radio, and then upon

denial of its position, to delay some sixty days before filing

another attempt to retry the same arguments, based upon "newly

discovered facts" which could have been readily determined months

ago, is unconscionable and should be denied forthwith by the

Presiding Judge. 3 Triad's Second Petition should be denied if for

no other reason, on procedural grounds: (1) the matters contained

therein have been previously decided by the Presiding Judge and (2)

the "newly discovered facts" were known or could have been

reasonably discovered by Triad upon the filing of Radio's

application in late 1991, and certainly the statement of Swicegood

could and should have been obtained when Radio's initial

application to amend (addressed to the commission's staff) was

filed February 8, 1992, and again upon Radio's recitation of the

relationship between Baker and Swicegood in Radio's Petition for

Leave to Amend filed March 17, 1993, with the Presiding Judge.

II. RADIO IN FACT BAD REASONABLE ASSURANCE
FOR USE OF THE SWICEGOOD SITE

9. Triad cites various cases to the effect that an applicant

must in good faith possess "reasonable assurance"; that a binding

3 Another interesting point is that Swicegood's statement
attached to the Second Petition was dated April 28, 1993, exactly
fifteen days prior to the date of filing of Triad's Second
Petition, Triad would have the JUdge believe that Triad had no
knowledge of Swicegood's proposed statement until it was presented,
signed, sealedbevnteted April
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agreement or absolute assurance is not necessary; that a mere

possibility, assumption or hope of availability will not sUffice;

that an understanding is needed; or that more than a vague

willingness to deal is required. Radio has no dispute with these

general principles; indeed, they are the law. Triad seeks to rely

particularly on Shirley Merchant, 4 FCC Rcd 5241 (Rev. Bd. 1989)

but the crux of that decision can be found in the unequivocal

statement of the Plant Telephone Company officer whose site was

specified by Ms. Merchant:

However, I never gave Merchant permission to use the
Company's tower...Merchant called me sometime in 1988
and asked me if I would sign a statement agreeing to let
her use the company's tower for her FM transmitter. I
told her that I would not do so. (par. 4) (Emphasis
Supplied)

The specific denial of use by the site owner/controller in Merchant

is antithetical to the instant situation, where Swicegood agreed to

use of his tower, but over a year later, he reversed his position

and terminated negotiations after Radio obj ected to his

unreasonable price demand.

10. There can be no serious disagreement that Baker was

dealing with Swicegood in good faith, or that he understood that

the WKXR site was available. Triad president Watson attempts to

undermine this with his statement of May 5, 1993 (Second Petition,

Exhibit B) wherein he states "Baker indicated [in a June 25, 1992

telephone call] that he had in mind making his proposed station a

higher power FM station directed toward serving Charlotte, North

Carolina. He implied that he had no intention of using his present

site to accomplish this." (emphasis supplied). Watson's statement
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is fallacious in its entirety; Baker made no such statement and

gave no such "indication". The inference of Watson was completely

unjustified.

11. Indeed, Watson's statement is contradicted by the

engineering material he supplied in attempting to support it. His

engineer's statement demonstrates that Radio could not serve

Charlotte from swicegood's site. The contention of Watson makes no

sense; if Radio wanted to serve Charlotte, it would have filed an

application that would put a viable signal over Charlotte, which

could not be done from the Swicegood tower. Watson would have the

Presiding Judge conclude that Radio filed an application for

Asheboro when it really wanted to serve Charlotte, a technical

impossibility. Watson's statement is not only contrived, it is

also wholly lacking in reasonableness.

III. SWICEGOOD'S STATEMENT

12. Up to a point, Baker's position and Swicegood's statement

attached to Triad's Second Petition are in agreement: they

discussed mounting Radio's antenna on the north tower of WKXR,

Swicegood's AM station in Asheboro. The conversation was cordial;

both are ham-radio operators, etc. They did not discuss price. On

November 16, 1991, Baker wrote swicegood a "Dear Edward 'Eddie"!

letter" in confirmation of the previous conversation (Second

Petition, Exhibit A), stating:

I gathered from you that we have reasonable assurance
that the north tower of WKXR would be available. We
would be responsible for all cost regarding the DA
antenna adjustment if necessary, and installing
isocouplers, etc.
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Baker received no reply, no denial of "reasonable assurance" nor

any demand, criticism or suggestion. Swicegood's entire course of

conduct, from the initial conference, belies his late denial of

reasonable assurance.

13. Relying on Swicegood's representations, Radio filed its

application November 19, 1991. A Petition to Deny was filed August

11, 1992 by Triad, based upon the Engineering statement of Triad's

engineer, who raised technical objections, and who observed:

Enquiry into just what WKXR thinks of all this may also
prove interesting (po 4).

Thus, Triad's engineer has revealed that he had not discussed his

contentions with Swicegood. This was confirmed by the statement of

Radio's engineer Peter Gureckis, who, confronted with the first,

pre-designation Petition to Deny, recited in Radio's opposition:

. . .This is in response to the petition filed by Triad
Family Network (TFN) , an applicant for Channel 207 at
Winston-Salem, North Carolina, to deny the application of
PAR.

I spoke to Mr. Edward F. Swicegood, President and
General Manager of Radio Station WKXR, Asheboro, North
Carolina on Monday of this week. He was surprised to
hear of the claim of the impossibility to mount a FM
antenna on the AM directional tower. He told me that on
his south tower, it had a FM antenna mounted on the tower
for his FM operation at 20 KW of power. He also told me
that the combined operation encountered no major problems
and it was licensed by the F.C.C.

A copy of Mr. Gureckis' statement under penalty of perjury is

attached hereto.

14. Again, no word was forthcoming to Radio from swicegood

that it did not have reasonable assurance or could not use his
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tower. Obviously this was before Swicegood had changed his mind

regarding use of his tower by Radio.

15. That Swicegood had originally granted Baker assurance

that his tower would be available is confirmed by the

correspondence between them. As aforenoted, Baker's letter of

November 16, 1991, is the expression of a potential lessee who

understood that he had secured reasonable assurance:

I gathered from you that we have reasonable assurance
that the north tower of WKXR would be available.

For more than a year, Swicegood permitted Baker to rely on that

conclusion. The only reasonable assumption is that Swicegood

agreed that his tower would be available to Radio.

16. Likewise, Swicegood's letter to Baker of November 13,

1992 (Second Petition, Exhibit B) recognizes that the parties had

agreed upon the availability of a WKXR tower, and needed only to

work out specific terms:

If you are still interested in our tower. I'd like
for you to go ahead and send me a proposed rental
agreement including your rent proposal. You and I can
determine quickly whether we can come to an agreement on
terms.

This is unquestionably the letter of a person who has agreed to use

of his tower, if the rental terms can be agreed upon.

17. Baker replied 10 days later, and included a proposed

contract (Second Petition, Exhibit C). The parties progressed

further toward agreeing - not upon whether Swicegood's site would

be available (they had already agreed on that) - but on the

question of quid pro quo for its monthly rental. Swicegood's

counterproposal (Second Petition Exhibit D) of $1200 per month was
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rejected as exorbitant by Baker, but Swicegood recited in his

letter of January 6, 1993 (Second Petition, Exhibit E) that he had

expected Baker "to present an acceptable proposal" by January 4,

1993, thus conceding that he was willing to talk price - not

availability - up to that date.

18. For Triad to now contend that swicegood never intended to

provide Radio with reasonable assurance for use of the WKXR tower

transcends reason. From the very first contact between Baker and

swicegood, the latter had assured Baker that he could use a WKXR

tower, their minds met on the question of availability, if not on

price or term of lease because those factors had not been

discussed. Not until Swicegood stated in his January 6, 1993

letter did he "consider our discussions closed."

19. Indeed, can there be any doubt that if Radio had accepted

swicegood's $1200 per month offer there would have been a binding

agreement between them?

20. As a broadcaster of more than 20 years' experience, Baker

knew that prior to filing an application for a new station, he

needed to secure a site. The contention of Triad that Radio first

had its engineering portion of its application prepared, then

sought approval of the site specified therein is little short of

ridiculous. Triad is indeed grasping at straws in contending that

any applicant, much less an experienced broadcaster like Baker,

would first expend money for engineering work, and then seek

authority to use the site upon which it was based. If Baker had

had any inkling that Swicegood might change his mind, or that he
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(Baker) had not secured reasonable assurance of use of the WKXR

site, he would have amended his application to specify another

site. The B-cutoff list that included Radio's application (copy

attached) provided that an amendment of right could be filed up to

August 11, 1992, so Baker had ample time to suggest a new site. He

did not do so because (1) Swicegood had initially assured him that

his tower would be available and (2) swicegood had done nothing to

dispel that assurance when reminded of it by Baker and his

engineer.

21. As may be pertinent, Baker has attached to this

opposition a statement reflecting several inaccuracies in the

"Sworn statement of Edward swicegood" (Second Petition, Exhibit A) .

Swicegood alleges that he received in September 1992 "a short

letter from Mr. Baker .••1 have attached a copy of that letter as

Exhibit A", but Swicegood's Exhibit A is Baker's letter of November

16, 1991, confirming the availability of WKXR tower. No September

1992 letter from Baker was ever produced.

22. Swicegood states that " .••Mr. Baker's letter [of March

23, 1992J ignored my request [of November 13, 1992J that he make a

rent proposal"; however, Swicegood attaches as the second page of

his Exhibit C, a specific agreement from Baker, which Swicegood has

labelled in handwriting "in response to my letter of Nov. 13,

1992." Swicegood received this agreement and in return dispatched

to Baker the $1200 per month letter referred to above, which not

only confirmed that the WKXR site was available, but also

volunteered a specific price and specific terms.
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23. Baker's attached statement, under penalty of perjury,

shows that contrary to swicegood's statement, the latter did not

mention during their telephone conversation that he had to talk to

his lawyer, engineer or stockholder; that he "would try to work out

something in the future"; that swicegood did not propose December

10, 1992 (or any other day) that he would "drop our request that

paYments be made between that date and the start of construction,

with the exception of the first year's rent, which would be

retained by Randolph Broadcasting in any case." Dr. Baker's

attached statement shows further that swicegood's recital that

Baker called him in March 1993 and asked if he, Swicegood, would

reconsider his proposal, is correct but neglects to state that for

the first time he (Swicegood) stated that he was terminating the

ongoing discussions (of price and terms).

IV. WATSON'S STATEMENT

24. With respect to Watson's statement (Second Petition,

Attachment B), Dr. Baker has pointed out that Watson was apparently

confused in suggesting that there was a "available frequency on

89.3", as that is the channel specified by both Triad and Radio,

and that any impression that Watson had that Radio intended to

serve Charlotte is completely in error. Triad's engineer has

confirmed the technical impossibility of Charlotte service from

Asheboro.

25. Watson's statement is irrelevant to whether Baker

received reasonable assurances from Swicegood for use of the WKXR

site, and should be disregarded by the Presiding Judge.
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v. CONCLUSION

Triad's most recent attempt to add a site availability issue

must again be denied, for the following reasons:

1. The Presiding Judge considered the arguments raised in

Triad's Supplement and declined, from the bench and in a

written Order, to revisit his prior rejection of them.

2. The additional material included in the Triad Second

Petition was not "newly discovered" and was known or could

have with reasonable diligence been known to Triad for some 15

months.

3. The conclusion is inescapable that Swicegood provided

reasonable assurance that his site was available to Radio and

despite being reminded of this, did or said nothing until more

than a year later to disabuse Radio of its reasonable

assurance.

Triad has failed to allege facts sUfficiently supportive of its

petition to merit reversal by the Presiding Judge of his prior

decision or for the addition of an issue or issues against

applicant positive Alternative Radio, Inc. Triad's Second Petition

should be denied. 4

4 Triad's position regarding the availability of Radio's
original site is undermined by examination of the facts. Obviously
Swicegood agreed to make his tower available to Radio (Initial
conference Baker/Swicegood, November 1991). Some 10 months later,
Triad's engineer sought to have the Radio's application dismissed
(Petition to Deny, August 11, 1992) as not feasible on a WKXR
tower, but neglected to check this with Swicegood. Radio's
engineer spoke with Swicegood August 17, 1992, who, unaware of the
Petition to Deny, readily agreed that there would be no technical
objection to Radio's antenna on a WKXR tower, and made no mention
of unavailability of tower space for Radio. Shortly thereafter,
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Respectfully sUbmitted,

POSITIVE ALTERNATIVE RADIO, INC.

~
~0

By " L~r-n----.-l-L\-lA-~;...;;.L!-~._.__
ul1a~eret

Its Counsel

BOOTH, FRERET & IMLAY
1233 20th Street, N. w.
suite 204
washington, D. C. 20036
(202) 296-9100

May 28, 1993

for reasons unknown to Radio, Swicegood changed his mind about the
availability of his tower and proposed an exorbitant rental price
and terms, reasonably confident that Radio would not agree. Triad
then followed up with its opposition to Radio's Petition to Amend
to another site, its "Supplement" to that opposition and its Second
Petition to Enlarge. That Triad in some manner orchestrated
Swicegood's change of heart is inescapable.
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STATEMENT OF PETER GURECKIS

The following statement is made under penalty of perjury this
day of May, 1993.

I am a consulting radio engineer aMs a Pretessieftal Eft,ifteer.
My credentials are of record at the Federal communications
Commission. I prepared the engineering portion of the original
application of Positive Alternative Radio, Inc. ("Radio") for a new
FM station to operate on Channel 207A at Asheboro, North Carolina.

On or about mid-August 1992 I was informed that a Petition to
Deny the Radio application had been filed, based upon alleged
technical considerations involving the mounting of Radio's proposed
FM antenna on the tower of AM radio station WKXR, Asheboro, North
Carolina. At the direction of Radio's principals, I prepared an
engineering statement demonstrating that there would be no serious
technical impedi~ent to the Radio proposal, and ultimately the
commission denied the Petition to Deny. In my engineering
statement, I recited the following:

I spoke to Mr. Edward F. Swicegood, President and
General Manager of Radio station WKXR, Asheboro, North
Carolina on Monday of this week. He was surprised to
hear of the claim of the impossibility to mount a FM
antenna on the AM directional tower. He told me that on
his south tower, it had a FM antenna mounted on the tower
for his FM operation at 20 KW of power. He also told me
that the combined operation encountered no major prohlems
and it was licensed by the F.C.C.

In my conversation with Mr. swicegood, he made no comment nor
gave me any cause for me to believe that he was not completely
agreeable to use of his south tower by Radio for its FM antenna.
Had he given me any indication· that his tower was not readily
available, or that there was any condition to be met or
qualification, I would have informed Radio's principals
immediately.

I understand that a question has been raised regarding my
dating of the engineering portion of Radio's original application,
November 15, 1991. I had designated an area where Radio's prin­
cipals shOUld seek a site, but did not draft the engineering
portion of the application form until Vernon H. Baker, a Radio
director, had informed me that he had talked with M.r. Edward
Swicegood, president of WKXR and secured specific authority from
him to use the WKXR south tower for Radio's FM antenna. Recog­
nizing that the Radio application would be filed Novemher 19 or 20,
and not knOWing on what date the application would be signed, I
dated my engineering November 15, 1991 in order to avoid havinq the
engineering section dated after the date on the ~plication proper.

~~4'
PETER V. GURECKIS



PUBLIC NOTICE
FEDERAl COMMUNICATIONS COMMISSION
1919 M STREET N.W.
WASHINGTON, D.C. 20554

News mecIla information 202/632·5050. Recorded Mating of reIease8 WId 18xts 202/632-0002.

~C:IONS
wr-oFF DATE

23811

Report No. B-146 Released: July 7, 1992

CUl'=OFF DATE: August 11, 1992

NOTICE is hereby given that the applications listed in the attached appendix
are accepted for filing. Because the awlications listed in the attached
appendix are in conflict with awlications which were accepted for filing and
listed previously as subject to a cut-off date for conflicting applications, rio
application which would be in conflict with the applications listed in the
attached appendix will be accepted for filing.

Petitions to deny the aWlications listed in the attached appendix and minor
arrendrre..'1ts thereto must be on file with the Ccmni.ssion not later than the
close of business on the cut-off date. Any application previously accepted for
filing and in conflict with the applications listed in the attached appendix
may also be amended as a matter of right not later than the close of business
00 the Olt-off date. Amendments filed pursuant to this notice are subject: to'··
the provisions of section 73.3573 of the Comnission's Rules.

Attachment

FCC
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APPENDIX

NEW Flint
National Inspirational Broadcasting, Inc.
REQ: 88.900 MHz; Channel No. 205A

Erp: 3.00 KW; Haat: 80 M

Q}w Asheboro
Positive Alternative Radio, Inc.
REQ: 89.300 MHz; Channel No. 207A

Erp: 2.5 KW; Haat: 120 M

MI

NC

BMPED -9l0726IL WPGB Blountville
Blountville Education Association, Inc.
REQ: 88.300 MHz; Channel No. 202C2

Erp: 1.5 KW; Haat: 652 M

FCC

TN



From : B~S7039515258 Ma~.28. 1993 09:38 AM P01

1: a. a Director of PQlJlt.lve Alterna.ti\te Radio, Inc., an
apPlioant for PM Channa1 207A at Asheboro, Kortb CU'oU.n.a. I have
read the statement.. of Edward ew,iotl900d and of Philip T. WaUon,
attaohments to B. pleading entitled Seoond. Petition to Enlarq.
IalJluea Aqain9t poa1tlve Altez:native Radio, In,a., and offer the
following eOlRllents, balled upon my befit r8colleat:.lon of
eonvereation. and events that ooourred a year and a half a90.

swioeqood statem.n~

Mr. Swloeg~'s gtate.ent is in part correct and 1n part in
error, but the ,eneral 'tenor of it 18 oompletely opposite to trbelt
was actually said and done.

I did in fact call Mr. swicegood as he relat~$, but I 8t.~ed

only tha~ X n~~ded a transmitter .it. and faced a deadline. I did
not .ay that I needed an answer that nigb.t.

Hr. swicegOO4 41« not .tate that he "really neaded to ~alk"
wi'th bis engineer, lawyer. and/or ot.het" st.oC;Jkholc1er., and could. no1:
give me an answer. at that t.i... On the contrary, b. 1ndioated tlYt:
there would be no problem with Radio ueinq hi. north tow~X' for its
PM opeJ:ation. I st.ated not.hing that. indioated that X pi;"opoHd
anything letts than use of his tower for :Radio'e operation; or tMt
I need his .it. "for purposes of filing laadio's] application~A

Mr. sw!cAgood is _istaken in stilting that I .tr••••d 'tha.t I Itneeded
so_thing to put in (Radio's) applioatlrmll

A Apparently Mr.
SW!ce9ood would have t.he eoaaieeioh believ~ tbat r wanted u.. of
his site solely tor the purPO$e: of tiling an application. Had that
been the C8&e, I. would have a~~nded the Radio application aftar
filing it. I understood that I had ••cured r ••-on.ble a••urance
trOll JIr. Swloeqood; it I had. not. flO urd(ll'"8tood, I would have
specified another site which I coUld atill a-.nd a8 of ri9bt.

Mr. Swicegood is correct in stating that we did not di.cu••
price tor us. of bis t.ower, or where thet Radio FJ( antEtnn$ WOUld be
located, but I teel that w. at le••t tacitly agreed that the price
would be rigbt. Be stated at that ti_ "I'll treat IOU riqbt. 1t I
did not offer any money to him to keep the .i~. ava labia, and ~o
did not request ,any, nor indicated that anr need be paid. Our
oonversation was most cordial and we parted in avr_ent:. t.hat Radio
ooul~ u•• his tower, and that we oould work out det.ails, pric6,
place on t.tllll' tour, etc., later. Before hanqlnq up we alllO
disoussed Ham Radio, on which we both part.ioipated, and exchanged
experiences and pleasentries. Be _de no .tat••ent or C)av. no
indioation that any impe4i••nt of any sort .xl.ted to use of hi.
t.ower by IUldio and indioated that dQta11B shou.ld be no probl..... I
oonoluded that 1 had saourC1Jd. ad$quate reasonable &SlJ.uranoe tOI: UN
of his tOTler; had I nnt sa conoluded, I would have b:tI1.cllately
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sO\J9ht another site. As an ~r1enced btoadcaster of .oae 35
years, 1 do not take lightly commis8ion ~1.. an« poliei...

Mr. Swic.good i. oorreot in that 1 did oa.munloate wl~h hi.
some ~l.e after 9ur prior oonv.r..~1on, and aake4 it I could put
the Radio publio tile at the station. He readily a;reed and I
established 1t there. That ••QOnd oonveraation waa short.ly attar
I bad filed the ~dio applica~ion and pQbl1.~ the netic. in a
local newspaper. I did not di.cu.. u•• of a w.KXR tower, baaau••
oonstruotion was oonsiderably in thQ fUblt'e, and he did not; br1rIfJ
tbe matter up, .ucb Ie.. ral.. the Que.tion of rental payment..
Nor had I at that time any reason to bel1ev$ other than that hi.
$ite oQntinuea available to Radio. Again, our conver••tien va.
most cordial and. friendlY'.

'l'he statement of Mr. Swl08900d reoites that. he bl!U~ att.acbed a
September 1992 letter trom me .a Attaobmant AJ. but hia Attaol'llltant.
A 1s my letter of Novembar 16, 1"1 conI :nd.no our original
conversation and.pacifioally statln; tha~ I understood that I had
"reasonable assurance" for u•• ot his tower. I have received no
denial, correction, nor oomment reqardlng my oonclusion of baving
reoeived ~Q~eonablB aeauranoe ·froa him.

'or a year, I heard not:hinq froa Mr, swioeqood. and oontlnued
to "••ume tbat I at.ill bad the a.suranee b. hed given .. 1n
November 1991. ay lC!!t.t.er of Nov••ber 13, 1992, Mr. Swicegood vrote
and eu~ked tor a proposEd rental aCJre_ent, within 30 clays. I wrote
hi~ ~dk .nd included a draft aqr&eMent and rem1nd$d him of ~ur
verbal a9't'aement that I could specify "reasonable a.soranoe" for
use of the WKXJ{ tower. . To tbi. day, ha baa not d.enied,
contradicted or qua.lified that we bad suoh a verbal ~'P"e~..ent.. The
prioe I left blank, for us to n&gnti.te.

His r ••poue wa. his ~lWQ of ZiP' for ~"...t.,BIlbrMn
PAR. aD11 YRDon Jr. Baker and Ban401pb I;:O,04QI&*:& IU;. t which I
receiVed in early DeoeIlber 1992. It lIakaa no Jl8ntlon of not' glv••
any itldioation that we had no afJl'eeaent or that I lacked rea.cnable
a••uranc.. I t.It: that the co.t. and term. were thorOU9hly
unreasonabl<t, and •••UIled tbat someone or .0000.thi~ bad cbange4 hi.
mind abollt Itadio"s us. or his towet', henoe he bad demanded a price
and 1:.arms oalou1.ated to make Radio deoide to no1: tinal!•• our
agreement.

Mr. Swioegood's Bta~ement -that ill a telephone call to ..
Oece.b8r 10, 1992 he agreed to "drop our request. that paymCtht. ba
maele before that date and. the start of oonst:t1lct1on; with the
exception of th& first ynr's rent, which would ~ rQtain8d by
Randolph 8roadoasting in llny case" i. not corr~t and no Rob Qtrer
vas made. Nor did I IJtate. that 1 would talk to my o'ther principal.
about his offer.
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Finally I fir.' Sviceg-ood' s statement that I oa118Cl bim ".oaetlae
around Maron 11· or 12, 1993" and .sked. hi. to rtlGOllaider hi.
proposal is true, but he stated tb.t be did hOt want the halo
antenna on his tOlfGr under any oonditimw, thus confirming that hi.
prov!ously granted. assurance of ev.ilability had been cancelled.'

WATSON STA.TEMBNT

Mr. Watson'. stAtement is both confUsed and Oanfuih9. Ha
stat•• ~t he cal1ecl JR. June 25, 1"2 and that ..... addr....ed each
other by first It...... • w. in faot: addr••u4 ••oh other •• Or.
Baker and Mr. Watson, • small .."tt.er, but inoorrect. Tbe .ta~~
that I a4m1tted 8urprls8 "that tltere waA an .va11~1. freq\tehoy on
89.3" could not be true lUI I bad on ti18 for Radio an application
for channel 89.3 (Channel 207).

Tbe atatement that I •• indicated" I bad in mind making Radle' 8
station "a hi9~ar power !M ut.tion directed toward aervlnq
Charlotte" i. a. .:t.conceptiQJl OD the part of Watson, aa I bad no
such idea, and Jtn_ full w.ll that J: could not hope to ••rv.
Chal:'lot.t:e frOll. a. proposed A.heboro .tation. '.rhi8 18 Donflraed by
the BnCjJin..rinq sta'teJllent Of Triad' II engineer, who rClloo9J1i••ct that
8uoh a proposal would be technically Impos.ib19 under cODal••1on
rules.

WatllOn bas ;t:elepboned to me and to .y oon8ul-tinlJ engin.er
durin9 the p••t w••k or two, in an effort to ••ttle this 0 •••, and
I a••ur4M1 hill that. :t would propose a ohannel chang. and .ite~o
for Radio, all in an effort: to ra.oV8 the mut.ual exolusivity
bet.ween our applicationll and permit. both to :t.. granto4 ..

The foregoinq i. true a.nd. corraot unclet: pen.lty of ~Z'j'UZ'y.

Date~ th1s~ day of Hay, 1993.

~U1f:;O£or
P081tive Alternative
Radio, Inc ..
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CERTIFICATE OF SERVICE

I, Margaret A. Ford, Office Manager of the law firm of Booth,

Freret & Imlay, do hereby certify that copies of the foregoing

OPPOSITION TO TRIAD'S SECOND PETITION TO ENLARGE ISSUES AGAINST

POSITIVE ALTERNATIVE RADIO, INC. were mailed this 28th day of May,

1993, to the offices of the following:

*Administrative Law Judge
Joseph P. Gonzalez
Federal Communications Commission
2000 L Street, N. W., Room 221
Washington, D. C. 20554

*Norman Goldstein, Esquire
Hearing Branch, Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N. W., Room 7212
Washington, D. C. 20554

*Chief, Data Management Staff
Audio Services Division
Mass Media Bureau
Federal Communications Commission
1919 M Street, N. W., Room 350
Washington, D. C. 20554

Lee Jay Peltzman, Esquire
Shainis & Peltzman
1255 23rd Street, N. W.
Suite 500
Washington, D. C. 20037

m~""I.kQ.:a:~MadJare€ A. Ford

* Via Hand Delivery


